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T o t a l  - "  

C o n t e n t i o n s  

P e t i t i o n e r  c o n t e n d s  that: 

7 .  P e t i t i o n e r ' s  h a n d l i n g  of  hazardous  waste 
c o n s t i t u t e s  t r e a t m e n t ,  n o t  d i s p o s a l ,  and t h e  f e e s  s h o u l d  be 
a p p l i e d  a c c o r d i n g l y .  

2 .  The s t a t u t o r y  p r o v i s i o n s  a r e  vague and  
ambiguous and t h u s  f a i l  t o  p r o v i d e  adequa te  n o t i c e  as t o  
what a c t i v i t i e s  a r e  s u b j e c t  t o  t h e  f e e s ,  

Summary 

P e t i t i o n e r  i s  a c o r p o r a t i o n  which is engaged ,  
among o t h e r  a c t i v i t i e s ,  i n  t r e a t i n g  wood p roduc t s  t o  
min imize  fungus  and b a c t e r i a l  a t t a c k  and t o  r e t a r d  
f l a m m a b i l i t y .  The p r o c e s s e s  u t i l i z e  f i r e  r e t a r d a n t  
c h e m i c a l s ,  copper  chromate a r s e n a t e ,  creosote, p h e n o l s ,  
pen tachLoropheno l  ( p e n t a )  , and o t h e r  s u b s t a n c e s .  I n  a  
t y p i c a l  o p e r a t i o n ,  wood p r o d u c t s  s u c h - a s  t e l e p h o n e  p o l e s ,  
s h i n g l e s  or  r a i l r o a d  t i e s  a r e  l o a d e d  on a  t ram which i s  
r o l l e d  i n t o  a p r e s s u r e  v e s s e l .  The p r e s s u r e  v e s s e l  i s  
a b o u t  s i x  f e e t  i n  d i a m e t e r  and 100 f e e t  long.  The c y l i n d e r  
is  f i l l e d  w i t h  t h e  d e s i r e d  chemica l  and t h e n  p r e s s u r i z e d .  
Tne wood p roduc t  i s  impregnated  with t he  chemical a s  a  
r e s u l t  o f  t h e  p r o c e s s .  

The p r o c e s s  c h e m i c a l s  and r a i n w a t e r  froin t h e  
c o n c r e t e - c o v e r e d  p r o c e s s  a r e a s  a r e  r ecove red .  T h i s  w a s t e  
w a t e r  i s  p roces sed  t h r o u g h  a  t h r e e - p h a s e  system.  The f i r s t  
s t e p  i n v o l v e s  an o i l - w a t e r  g r a v i t y  s e p a r a t o r .  O i l  r i s e s  t o  
t h e  t o p  and c r e o s o t e  s i n k s  t o  t h e  bot tom.  Both a r e  removed 
f o r  r e - u s e ;  The remain ing  l i q u i d  i s  t h e n  pumped t o  a 
t r e a t m e n t  pond. The pond i s  l i n e d  w i t h  compacted c l a y  and 
a s p h a l t .  The pond h a s  been  d e m o n s t r a t e d  t o  have no l e a k s .  
I n  t h e  pond, t h e  c o n t a m i n a n t s ,  which a r e  p r i m a r i l y  o r g a n i c ,  
a r e  b i o l o g i c a l l y  and photochemically degraded and a p o r t i o n  



of t h e  water e v a p o r a t e s .  I n  p e r i o d s  i n  which t h e r e  a r e  
heavy  r a i n s  o r  i n  which t h e  e v a p o r a t i o n  r a t e  i s  low, w a t e r  
i s  pumped o u t  of  t h e  pond t o  p r e v e n t  o v e r f l o w .  P e t i t i o n e r  
s t a t e s  t h a t  t h e  pond h o l d s  abou t  one m i l l i o n  g a l l o n s  and 
t h a t  f i v e  m i l l i o n  g a l l o n s  p e r  y e a r  of was te  w a t e r  a r e  
p r o c e s s e d  t h r o u g h  it. The water which i s  pumped o u t  i s  
s p r a y e d  o n t o  a n  e n g i n e e r e d  s p r a y f i e l d  which c o n t a i n s  a  
l a r g e  amount of  v e g e t a t i o n  and which h a s  an a s p h a l t  
c o n c r e t e  l i n e r .  The b i o l o g i c a l  and pho tochemica l  
d e g r a d a t i o n  of  t h e  c o n t a m i n a n t s  c o n t i n u e s  i n  t h e  f i e l d .  
The l e v e l  o f  p e n t a  ( t h e  p r i n c i p a l  c o n t a m i n a n t )  i n  t h e  s o i l  
of  t h e  f i e l d  h a s  remained cons tan t . .  The w a t e r  u l t i m a t e l y  
r u n s  o f f  i n t o  an u n l i n e d  d i t c h .  Water from t h e  d i t c h  is 
t a k e n  by an a d j a c e n t  lumber  a i l1  which s p r a y s  t h e  water 
o n t o  i t s  s t o r e d  l o g s .  

The groundwater  of p e t i t i o n e r ' s  f a c i l i t y  had been  
p r e v i o u s l y  c o n t a m i n a t e d .  A s  p a r t  of t h e  c l ean -up  p r o c e s s ,  
p e t i t i o n e r  h a s  dug wells and is pumping wa te r  up t o  b e  
s p r a y e d  on t h e  s p r a y f i e l d s  f o r  t r e a t m e n t .  T h a t  a c t i v i t y  i s  
n o t  r e l a t e d  t o  t h e  f e e s  a s s e s s e d  a t  t h i s  t i m e .  

P e t i t i o n e r  had  r e p o r t e d  f e e s  based  on t h e  m o u n t  
o f  s l u d g e  which  accumula ted  i n  the pond. P e t i t i o n e r  
e s t i m a t e d  t h e  amount as one - fou r th  ton p e r  month. The 
a u d i t o r  r e g a r d e d  p e t i t i o n e r "  o p e r a t i o n  a s  t h e  g e n e r a t i o n  
and d i s p o s a l  of  h a z a r d o u s  was te  o n - s i t e .  Fees  were 
a s s e s s e d  based  on t h e  amount of e v a p o r a t i o n  i n  t h e  pond and  
t h e  amount o f  l i q u i d  pumped from t h e  pond t o  t h e  
s p r a y f i e l d .  The a u d i t o r  e s t i m a t e d  t h a t  3 0 0 , 0 0 0  g a l l o n s  of 
h a z a r d o u s  waste p e r  month were pumped i n t o  t h e  pond and 
t h a t  h a l f  o f  t h i s  was haza rdous  w a s t e . ?  Subsequen t  t o  t h e  
h e a r i n g ,  ETD a s s e s s e d  a d d i t i o n a l  f e e s  on t h e  b a s i s  t h a t  
t h e  o r i g i n a l  a u d i t o r  had a p p l i e d  f e e s  t o  o n l y  one-ha l f  of 
t h e  m a t e r i a l  which w a s  s u b j e c t  t o  t h e  f e e .  

DTSC c o n t e n d s  t h a t  a l l  w a s t e  w a t e r  g e n e r a t e d  by  
p e t i t i o n e r ,  i n c l u d i n g  r a i n  r u n o f f ,  was haza rdous  w a s t e .  
The h o l d i n g  o f  t h e  was t e  wa te r  i n  t h e  pond c o n s t i t u t e s  
d i s p o s a l  unde r  2 2  C . A . C .  6 6 5 3 5 ( b )  because  t h e  w a s t e  w a t e r  
was s t o r e d  t h e r e  i n d e f i n i t e l y  e x c e p t  f o r  amounts t h a t  were  
s p r a y e d  o n t o  t h e  s p r a y £  i e l d s .  The s p r a y i n g  i t s e l f  
c o n s t i t u t e d  d i r e c t  d i s p o s a l  of haza rdous  was t e  on l a n d .  
DTSC c o n t e n d s ,  t h e r e f o r e ,  t h a t  p e t i t i o n e r  is  l i a b l e  f o r  
f e e s  f o r  t h e  g e n e r a t i o n  and d i s p o s a l  of  haza rdous  w a s t e .  

P e t i t i o n e r ' s  p r i n c i p a l  argument i s  t h a t  t h e  pond 
and s p r a y f i e l d  c o n s t i t u t e  a m u l t i - s t e p  t r e a t m e n t  f a c i l i t y .  
P e t i t i o n e r  a l s o  q u e s t i o n s  whether  t h e  was t e  water 
c o n s t i t u t e s  haza rdous  was t e  under t h e  s t a n d a r d s  t h e n  i n  



e f f e c t .  P e t i t i o n e r  f u r t h e r  c o n t e n d s  t h a t  if i t s  a c t i v i t i e s  
a re  r e g a r d e d  a s  d i s p o s a l ,  t h e  fees s h o u l d  be based  on t h e  
w e i g h t  o f  chemica l  r e s i d u e s ,  n o t  t h e  we igh t  o f  t h e  w a t e r  
i n v o l v e d .  

P e t i t i o n e r  p o i n t s  o u t  t h a t  S e c t i o n  2 5 1 7 4  of t h e  
H e a l t h  and S a f e t y  Code i n  t h e  form i n  e f f e c t  d u r i n g  t h e  
p e r i o d  i n  q u e s t i o n  r e q u i r e d  a payment f o r  d i s p o s a l  of  
h a z a r d o u s  was t e .  S e c t i o n  2 5 1 7 4 - 6  o f  t h e  H e a l t h  and S a f e t y  
Code, which became e f f e c t i v e  J u l y  1 ,  1982 ,  p r o v i d e d  f o r  a 
f e e  of $ 4  p e r  &on of  h a z a r d o u s  w a s t e  which t h e  o p e r a t o r  
" d i s p o s e s  o f  on l a n d  or a p p l i e s  t o  t h e  l a n d " .  P e t i t i o n e r  
c o n t e n d s  t h a t  t h e  two s e c t i o n s  s h o u l d  be  r ead  t o g e t h e r  and 
s h o u l d  n o t  b e  i n t e r p r e t e d  t o  i n c l u d e  a f e e  f o r  a p p l i c a t i o n  
t o  L a n d . f o r  t h e  p u r p o s e s  of  t r e a t m e n t .  

P e t i t i o n e r  p o i n t s  o u t  t h a t  Hea l th  and S a f e t y  Code 
S e c t i o n  25342 r e q u i r e d  e v e r y  p e r s o n  who d i s p o s e d  of  
h a z a r d o u s  waste o n - s i t e  t o  s u b m i t  a  r e p o r t - o f  t h e  t o t a l  
m o u n t  of haza rdous  w a s t e  which was t r a n s f e r r e d  t o  a 
s u r f a c e  impoundment. Again ,  p e t i t i o n e r  c o n t e n d s  t h a t  t h e  
f e e  a p p l i e s  o n l y  t o  d i s p o s a l ,  n o t  t r e a t m e n t ,  

P e t i t i o n e r  s t a t e s  t h a t  sampl ing  of t h e  w a s t e  
water e n t e r i n g  t h e  pond shows an  a v e r a g e  l e v e l  o f  p e n t a  
of 735 p a r t s  p e r  m i l l i o n  ( p p m ) ,  I n  t h e  pond, t h e  a v e r a g e  
l e v e l  i s  3 9  ppm. The a v e r a g e  l e v e l  i n  t h e  s p r a y f i e l d  was 4 
ppm. The a v e r a g e  l e v e l  i n  t h e  d r a i n a g e  d i t c h  w a s  - 5  ppm. 
T h e s e  f i g u r e s  c o r r e s p o n d  t o  1 .3  g a l l o n s  of p e n t a  p e r  d a y  
e n t e r i n g  t h e  pond, .39  g a l l o n s  of  p e n t a  per d a y  e n t e r i n g  
t h e  s p r a y f i e l d ,  and .005 g a l l o n s  p e r  day  e n t e r i n g  t h e  
d r a i n a g e  d i t c h .  P e t i t i o n e r  c o n t e n d s  t h a t  t h i s  d a t a  
d e m o n s t r a t e s  t h e  e f f e c t i v e n e s s  of t h e  sys tem i n  t r e a t i n g  
t h e  w a s t e  water. P e t i t i o n e r  p o i n t s  o u t  t h a t  t h e  pond and 
s p r a y f i e l d  have c o n s i s t e n t l y  been r e g u l a t e d  as t r e a t m e n t  
a c t i v i t i e s  under  t h e  Clean Water A c t .  P e t i t i o n e r  a l s o  
p o i n t s  o u t  t h a t  i n  a n  en fo rcemen t  a c t i o n  which t h e  
Depar tment  o f  Hea l th  S e r v i c e s  ( D H S )  b rought  a g a i n s t  
p e t i t i o n e r  f o r  a l l e g e d  v i o l a t i o n s  of t h e  Hazardous Waste 
R e g u l a t i o n s ,  DdS s o u g h t  t o  r e g u l a t e  t h e  pond and s p r a y f i e l d  
a s  t r e a t m e n t  f a c i l i t i e s .  

DTSC t a k e s  t h e  p o s i t i o n  t h a t  d i s p o s a l  and 
t r e a t m e n t  a r e  n o t  m u t u a l l y  e x c l u s i v e  t e r m s .  b o t h  a r e  
b r o a d l y  d e f i n e d  i n  o r d e r  t o  b r i n g  a  l a r g e  u n i v e r s e  o f  
a c t i v i t i e s  i n t o  t h e  r e g u l a t o r y  s p h e r e .  A l i q u i d  h a z a r d o u s  
w a s t e  dumped o n t o  ground w i l l  change  i t s  p h y s i c a l  
c h a r a c t e r i s t i c s  and i s  a l s o  l i k e l y  t o  e x h i b i t  a r e d u c t i o n  
i n  ha rmfu l  p r o p e r t i e s  because  of d i l u t i o n .  Drl'SC c o n t e n d s  
t h a t  urider p e t i t i o n e r ' s  r e a s o n i n g ,  dumping of a l i q u i d  



h a z a r d o u s  was t e  would n e v e r  c o n s t i t u t e  d i s p o s a l .  T h i s  
a p p r o a c h  would r e n d e r  much of t h e  l a w  r e g a r d i n g  h a z a r d o u s  
w a s t e  m e a n i n g l e s s .  A s t a t u t e  c a n n o t  b e  i n t e r p r e t e d  i n  a  
manner t o  y i e l d  a n  a b s u r d  r e s u l t .  See  Younger v .  S u p e r i o r  
C o u r t ,  21 Cal.3d 1 0 2 .  Whi l e  t h e  s t a t u t o r y  d e f i n i t i o n s  s f  
s t o r a g e  e x c l u d e s  d i s p o s a l ,  t h e  s t a t u t o r y  d e f i n i t i o n  of 
t r e a t m e n t  d o e s  n o t .  

DTSC d i s p u t e s  p e t i t i o n e r ' s  c o n t e n t i o n  r e g a r d i n g  
t h e  u s e  o f  t h e  w e i g h t  of t h e  h a z a r d o u s  m a t e r i a l  i t s e l f  as a 
b a s i s  f o r  c a l c u l a t i n g  t h e  f e e s .  DTSC c i t e s  S e c t i o n  
2 5 1 7 4 . 6 ( b )  o f  t h e  H e a l t h  and S a f e t y  Code which p r o v i d e s  
t h a t  t h e  f e e s  be  c a l c u l a t e d  u s i n g  t h e  t o t a l  wet weigh t  of 
t h e  h a z a r d o u s  w a s t e  i n  t h e  f o r m  i n  which it e x i s t s  a t  t h e  
t i m e  s f  d i s p o s a l ,  s u b m i s s i o n  f o r  d i s p o s a l ,  o r  a p p l i c a t i o n  
t o  l a n d .  DTSC c o n t e n d s  t h a t  t h e  pond c o n s t i t u t e s  a s u r f a c e  
impoundment used  f o r  t h e  p u r p o s e  o f  r e d u c i n g  t h e  water 
c o n t e n t  o f  t h e  waste by means of e v a p o r a t i o n  and t h u s  f a l l s  
w i t h i n  t h e  l a n g u a g e  o f  S e c t i o n  2 5 3 4 2 j a )  r e g a r d i n g  t h e  
a p p l i c a t i o n  of t a x  t o  h a z a r d o u s  w a s t e ,  Some t r e a t m e n t  
o c c u r s  i n  most  s u r f a c e  impoundments ,  b u t  t h a t  d o e s  n o t  
c a u s e  t h e  s u r f a c e  impoundment t o  become c l a s s i f i e d  as a 
t r e a t m e n t  a c t i v i t y .  

DTSC d i s p u t e s  p e t i t i o n e r ' s  c o n t e n t i o n  t h a t  t h e  
u s e  o f  p e t i t i o n e r ' s  w a s t e  water by a n e i g h b o r i n g  lumber  
m i l l  d e m o n s t r a t e s  r e -use .  DTSC s t a t e s  t h a t  t h e  n e i g h b o r ' s  
need w a s  f o r  w a t e r ,  n o t  t h e  h a z a r d o u s  c o n s t i t u e n t s .  DTSC 
c o n t e n d s  t h a t  s i n c e  t h e  p e n t a  i s  a haza rdous  m a t e r i a l ,  t h e  
r u n o f f  t o  t h e  lumber  m i l l ' s  pond w a s  i n  i t s e l f  a  h a z a r d o u s  
w a s t e .  Under 2 2  C.W.C. S e c t i o n  6 6 3 0 Q ( a ) ,  any w a s t e  
c o n t a i n i n g  a  c h e m i c a l  on DTSC's l i s t  of haza rdous  c h e m i c a l s  
i s  r e q u i r e d  t o  be  managed as a h a z a r d o u s  was t e .  Even 
t h o u g h  t h e  c o n c e n t r a t i o n  of p e n t a  i n  t h e  runo f f  was low,  
t h e  r u n o f f  was h a z a r d o u s  w a s t e ,  Had p e t i t i o n e r  d e s i r e d  t o  
manage t h e  r u n o f f  as n o n h a z a r d o u s ,  it c o u l d  have  a p p l i e d  
f o r  a nonhazardous  c l a s s i f i c a t i o n  f rom DTSC. p e t i t i o n e r  
a i d  n o t  do s o  and t h e r e f o r e  t h e  r u n o f f  must be  r e g a r d e d  a s  
h a z a r d o u s  w a s t e .  

A n a l y s i s  and C o n c l u s i o n s  

The f e e s  a s s e r t e d  i n  the d e t e r m i n a t i o n  which i s  
t h e  s u b j e c t  of H M  HQ 36 000170-010 are  based on S e c t i o n s  
25174 and 25174.6 of t h e  H e a l t h  and  S a f e t y  Code. S e c t i o n  
25174 p r o v i d e s  t k a t  e a c h  o p e r a t o r  o f  any  s i t e  a t  which 
h a z a r d o u s  w a s t e s  a r e  d i s p o s e d  s n a l l  pay a  f e e  t o  t h e  
d i r e c t o r  of DHS f o r  d i s p o s a l  o f  s u c h  w a s t e s .  The d i r e c t o r  
was a u t h o r i z e d  t o  e s t a b l i s h  a s c h e d u l e  of f e e s  based  on 
c r i t e r i a  s e t  i n  t h e  s t a t u t e ,  S e c t i o n  25174.6 of t h e  H e a l t h  



and S a f e t y  Code p r o v i d e d  t h a t ,  e f f e c t i v e  J u l y  1 ,  1 9 8 2 ,  t h e  
f e e  would b e  $4.00 f o r  e a c h  t o n  o r  f r a c t i o n  t h e r e o f  of  
h a z a r d o u s  was t e  d i s p o s e d  o f  on l a n d  o r  a p p l i e d  t o  l a n d .  
For  p u r p o s e s  of  t h i s  f e e ,  " d i s p o s e d "  w a s  d e f i n e d  i n  S e c t i o n  
2 5 1 1 3  of  t h e  H e a l t h  and S a f e t y  Code i n  t h e  form i n  e f f e c t  
a t  t h e  t i m e  i n  q u e s t i o n  as meaning t o  abandon, d e p o s i t ,  
i n t e r ,  o r  o t h e r w i s e  d i s c a r d  was t e .  

The t a x  which w a s  a s s e r t e d  i n  t h e  d e t e r m i n a t i o n  
which  i s  t h e  s u b j e c t  o f  HA HQ 36  005177-010 i s  based  on 
S e c t i o n s  25342 and 25345 of t h e  H e a l t h  and S a f e t y  Code. 
S e c t i o n  25342 r e q u i r e d  e v e r y  p e r s o n  who d i s p o s e d  o f  
h a z a r d o u s  was t e  o n - s i t e  t o  r e p o r t  i n f o r m a t i o n  r e g a r d i n g  t h e  
q u a n t i t y  and q u a l i t y  o f  t h e  was t e .  S e c t i o n  25345 imposed a 
t a x  on c e r t a i n  c a t e g o r i e s  of  t h i s  h a z a r d o u s  waste. For  
p u r p o s e s  of  t h i s  t a x ,  " d i s p o s a l "  was d e f i n e d  as meaning t o  
abandon,  d e p o s i t ,  i n t e r ,  o r  o t h e r w i s e  d i s c a r d  waste i n t o  o r  
on l a n d  as  a f i n a l  a c t i o n  a f t e r  i t s  u s e  has been  a c h i e v e d  
and no  i n t e n d e d  b e n e f i c i a l  u s e  o r  r e - u s e  can be  
d e m o n s t r a t e d .  

S e c t i o n  43301 o f  t h e  Revenue and T a x a t i o n  Code 
p r o v i d e s  t h a t  any  a p p e a l  o f  a d e t e r m i n a t i o n  t h a t  a 
s u b s t a n c e  i s  h a z a r d o u s  w a s t e  s h a l l  be  made t o  t h e  d i r e c t o r  
o f  D B S ,  DTSC, which is the s u c c e s s o r  t o  D H S  f o r  p u r p o s e s  
o f  a d m i n i s t e r i n g  t h e  l a w s  r e g a r d i n g  haza rdous  w a s t e ,  has 
d e c l a r e d  t h a t  p e t i t i o n e r ' s  w a s t e  w a t e r  i s  h a z a r d o u s  a t  
e v e r y  p o i n t  i n  t h e  p r o c e s s ,  i . e . ,  g o i n g  i n t o  t h e  pond, 
g o i n g  o n t o  t h e  s p r a y f i e l d ,  and l e a v i n g  t h e  s p r a y f i e l d .  
The c o n c l u s i o n  t h a t  t h e  waste water i s  haza rdous  is  n o t  
s u b j e c t  t o  rev iew i n  t h e  i n s t a n t  p r o c e s s .  T h i s  l i m i t s  t h e  
d i s c u s s i o n  h e r e i n  t o  whe the r  o r  n o t  t h e _ p r o c e s s  c o n s t i t u t e s  
d i s p o s a l  and i f  it d i d ,  t h e  amount of m a t e r i a l  d i s p o s e d  
o f .  

I n i t i a l l y ,  I n o t e  t h a t  I agree c o n c e p t u a l l y  t h a t  
disposal and t r e a t m e n t  a r e  n o t  m u t u a l l y  e x c l u s i v e .  Any 
d e c i s i o n  i n  t h i s  r e g a r d  must  be based  on t h e  f a c t s  of t h e  
i n d i v i d u a l  c a s e .  

Looking f i r s t  t o  t h e  pond,  I conc lude  t h a t  it 
c o n s t i t u t e d  s o l e l y  a t r e a t m e n t  f a c i l i t y .  The re  is  no way 
t h a t  haza rdous  m a t e r i a l s  c a n  e s c a p e  from it i n t o  t h e  
a t m o s p h e r e ,  water  t a b l e ,  o r  u n c o n t a i n e d  p o r t i o n s  of t h e  
l a n d .  The e n t i r e  i n t e n t  of pumping was t e  w a t e r  i n t o  t h e  
pond i s  t h a t  t h e  c o n t a i n i n a t i o n  l e v e l  be reduced .  The 
c o n t e n t i o n s  of  DTSC t h a t  was t e  i s  s t o r e d  a t  t h e  pond f o r  
t h e  s o l e  purpose  of e v a p o r a t i o n  and f o r  more than one y e a r  
a r c  n o t  suppor t ed  by t h e  f a c t s .  I t  i s  t r u e  that 
e v a p o r a t i o n  o c c u r s .  However, i f  t h a t  were a l l  t h a t  
happened i n  t h e  pond, t h e  c o n c e n t r a t i o n  of c o n t a m i n a n t s  



would i n c r e a s e  wh i l e  i n  f a c t  t h e  ev idence .  shows c l e a r l y  
t h a t  it is  g r e a t l y  r educed .  F u r t h e r ,  t h e  e v i d e n c e  is c l e a r  
t h a t  t h e  pond canno t  h o l d  a o n e - y e a r ' s  i n p u t  of w a s t e  
w a t e r .  

Looking n e x t  a t  t h e  s p r a y f i e l d ,  1 a g a i n  c o n c l u d e  
t h a t  it c o n s t i t u t e s  s o l e l y  a t r e a t m e n t  f a c i l i t y .  I t  i s  n o t  
unenc losed  l a n d .  The e a r t h  i s  c o n t a i n e d  i n  an a s p h a l t  
c o n c r e t e  s h e l l ,  The c o n c e n t r a t i o n  of c o n t a m i n a n t s  r ema ins  
b o t h  low and c o n s t a n t .  T h i s  d e m o n s t r a t e s  t h a t  t h e r e  is  i n  
f a c t  t r e a t m e n t  and t h a t  t h e r e  is no a c c u m u l a t i o n  of  
haza rdous  material.  I i n t e r p r e t  t he  s t a t u t e s  r e f e r r i n g  t o  
a p p l i c a t i o n  t o  l and  t o  mean u n c o n f i n e d  e a r t h  where t h e r e  
c a n  be o r  i s  a  b u i l d u p  o f  h a z a r d o u s  material  o r  an 
u n c o n t r o l l e d  l e a c h i n g  of  h a z a r d o u s  s u b s t a n c e  i n t o  t h e  
s u r r o u n d i n g  l a n d .  

F i n a l l y ,  t h e  s t a t u s  of t h e  waste water f l o w i n g  
f rom t h e  s p r a y f i e l d  t o  t h e  lumber m i l l  pond must  be 
c o n s i d e r e d .  A s  no t ed  e a r l i e r ,  the waste water is h a z a r d o u s  
w a s t e .  C l e a r l y ,  no t r e a t m e n t  t a k e s  p l a c e  i n  t h e  d r a i n a g e  
d i t c h  o r  a t  any l a t e r  p o i n t .  The release of  t h e  waste 
w a t e r  i n t o  t h e  u n l i n e d  d i t c h  c a n n o t  be d e s c r i b e d  as o t h e r  
t h a n  t h e  d i s p o s a l  of h a z a r d o u s  w a s t e  on  l a n d .  The d i s p o s a l  
f e e  and t n e  t a x  shou ld  be based  on t h e  h a z a r d o u s  waste 
which i s  r e l e a s e d  i n t o  t h e  d i t c h .  

The t a x  and t h e  f e e  s h o u l d  b e  based ,  as DTSC 
c o n t e n d s ,  upon t h e  w e t  we igh t  o f  t h e  w a s t e  water, n o t  t h e  
we igh t  of t h e  haza rdous  m a t e r i a l  a l o n e .  T h i s  i s  i n  a c c o r d  
w i t h  S e c t i o n  2 5 1 7 4 . 6 ( b )  of t h e  H e a l t h  and S a f e t y  Code a s  
c i t e d  by DTSC. 

The u s e  o f  t h e  w a s t e  w a t e r  by t h e  lumber  m i l l  
d o e s  n o t  c a u s e  t h e  w a s t e  w a t e r  t o  b e  r e g a r d e d  as o t h e r  t h a n  
a h a z a r d o u s  was t e  p r o d u c t .  The lumber  m i l l  used t h e  w a s t e  
w a t e r  d e s p i t e  t h e  f a c t  t h a t  i t  i s  c o n t a m i n a t e d .  Similarly, 
t h e  s t a n d a r d s  of t h e  RWQCB a s  t o  what  i s  a l lowed  t o  be 
dumped i n t o  t h e  groundwater  o r  s t r e a m s  d o e s  n o t  a f f e c t  t h e  
c l a s s i f i c a t i o n  of t h e  was t e  w a t e r  b y  D T S C .  That c l a s s i f i -  
c a t i o n  can be a l t e r e d  o n l y  by a p p e a l  t o  t h e  d i r e c t o r  of  
DTSC as  n o t e d  above. 



Recommendation 

Gran t  t h e  p e t i t i o n  and t h e  l a t e  p r o t e s t  i n  p a
by r e g a r d i n g  t h e  amount of haza rdous  waste d i s p o s e d  o f  a
t h e  amount of was t e  w a t e r  e n t e r i n g  t h e  d r a i n a g e  d i t c h .  
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H i  L. Cohen, S e n i o r  S t a f f  Counse l  Date 
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